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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

. GERALD C. MANN
© ATTORREY GENERAL

Honorable Coke R. Steveason
Governor of Texas
Austin, Texas

Dear 3ir: ) ' Attention: Mr.

#‘ o ) . Opiniom No.
o ‘ " Re: Whether lbusa . 642,
- Aeta of the 48tx ture,

rl upo- s ecoanty jﬁi«‘ ia -

: he .uthority t0 ap-

Ré, 1943, Teguestingthe

opinioa of this dof on stated therein

‘reads as follows

g rom ¢ pZards of enemy aotion., As
- 64 ol ceaﬁent to the loaning of suob
p .~:rty oM th United Statea of America to the
mhnities, the Federal regunlations
Jtate Property Officer de appointed
and that lLooal Property Offloersdhe
"the ehlef executive officer of the re-

property.

' "The qpolnﬁmnt of such officers in 'ruu is
anthorized by House Bill ¥o. 842, passed by the 48%th
legislatare, In keeping wlth'tha agthority granted
1n Section 8 of talis law, Governor Stevehson has ap-
pointed the County Judzge of eath Texes county as
County Defsnge Coordinator for that part of the county
not within the limits of incorporsted citles, and as
anthorised by Seotion 7 of this ssme law, certain of
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these County Judges 80 appointed have appointed
1ncal Property Cfficers. In most of saoh cases
the Federal propsriy has deen received by thess
local Property Officers and is now at the dlsposal
of the respsctive coxmunities subjeot to the teras
of the loan agresnsat,

*The Fedaral government now requasts a ral-
ing relating to the legal authority of a Ccunty
Judge in Texas to appolint a Local Property Officer,
Eith the foregoing predicate eastablished, it will
be appreciated if you will enswser the following
qaest ion:

“Is it your opinion that House Bill Ro.
842, pagsded by the 48th Legislature at the Hegular
3essgion, conlers upon a County Judge in Texas the
authority to appoint a Looal Property Officer?”

Houss Bill Ho, 642, supra, 15 a comprehsnsive act
authoriziog the Governor to astadlish by proclamstion an or-
ganization for the coordinatioa of defense aotivities ia
Texas, inoluding a State Defense Counoil, or a sixzilar dody,
by whatever naae Mo mnay determine to oall it, and suok per-
sonnel as may beo necessary to carry out the provisiocas of
the Aot and to provide adequately for the protection of life
and property im this State during the war eaergency, ete,

Sections 5 and 7 of the foregoing Aot resd as
follows:

*Section 8, The Goveranor may appoint the
sounty judge of eash Texas county a» County De~
fense Coordinator for that pert of the gounty
not within the limita of incorporated cities, and
may appoint the Nayor of each incorporated city
as Municipal Defense Cooxrdinator; provided, how-
ever, that if efither the county judge or the mayor
does not 4asire to act, he may subalt to ths Govere
nor the nage of a citizen of hias peolitical suddivi-
sion to be appolinted to sct in his place, which
person shall be veasted with the responsinility
and authority set out in this Aset. Such local da-
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fense coordinator shall carry out and sd=inister,

in their reapective jurisdlcetions, plans for the
defensa of the Seate and for the proteetion of 1life
and property, as set out in this act, er as may bde
promalgated by the Sovsroor under the authority of
tnis set, or uader such other authority as he may

have in law. The County Defende Coordlnator and the
Muniolpal Defsase Coordinators may forwe such oounty-
wide flefense organizations as ounsgisteant with the
auvthority granted by County and Hunicipal Gaveraments,
provided that no astica shall Ve taken ia this ¢oanec-
tidn that would deprive regular coastituted local of-
fielals of authority or responsibllity norzally pos-

seseed. Under authority of county and zmunieipal govern-
nente, looal Uefense Loordlnator® may & pDOLNG OF reaove
8U0R AUXLLIATY Dersonnal as may ve necessitair"'l"or""fﬁ_o —

ogordlinate

of thls Act, appropriation by local govsromnta
units are funds for the maintenance and upkeep of such
local dofense organlizatiocas and for othwr war exsrgency
purposes shall be deemed a lawful expenditure of Jub-
1i0 ooneys of cities and ocounties of this state) pro-
vided, that, as regards oounties, the approgaistion

for maintenants and upkeep shall not exceed ome (1X)

28T cend of the counly taies collected by said county
for the previous year, and, as regards cities and towans,
appropriation for zintenance and apxeep shall not ex-
coed one (1%) per cent of the elty taxes collected by
laid)city or town for the previous ysesr." (Zimphasis
ours

“"Seotion 7. Political asuddivisions of this 3tate
are also suthorized to accept from any pudlie or pri-
vate source, grantg of funds, or grants and loans of
squlpment, supplies, materials, and other property;
to hold, use, loan, expsend, exchange, dssal with, em-
ploy, distrivute or dispose of such funds, egquipment,
materials and other property: 1O negotiate '%th a3y
other municipality or politlosl subdivision for the
coxmon protection or defense of esch other; to appoint
local Property Officers, 1f required, to serve as cus-
todians of sueh proceriy, snd to pay preatuma on sush
boads of Local FProperty Officers as zay be required,®
(Zmphasis Ours)
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3dgetion 8 of said iet provides, in jart:

“$ ¥ 4 the county Judgs or ithe mayor
of e=cl political subdivision of tne Jtate
$nall owrry out tle predausionary zeasuras
proaulguted by the Guversor and such otker
aeasures not inconsistent tharewith,”

{ As a condlition pregedest to tre lending of such

: prapariy of the Uafted Jtates cf amorica to tie LState and coa-

! minities, tho Federal regulations require that a State Projerty
‘ Crfioer da anpointed by the Goverzor (Jec. 8 of sald ¢t au-
tianrizens tie Governer to appelat a <tate Pruderty Sfficer)and
taat Loeal Froperty (ffisers bde apoolnted Dy the Colef Zxecutive
Officer of the respective counties deslgnated to receive such
loaned projerty.

1% will be anotad that Sacticn § of sald act (H, 3,
JNo. 842, supra,) authorizes the Govaranor to sspoist the county
Jadge of euoh Texas county as County Delfanse Coordinatzr for
that part of the county not within the linmits of {neorjoratad
eltlss, J3ection 5 also sathorizea local Lafeuae Coordinators
£0 appaist or remove such suxillery psrsonnel as sy be neces-
gary o> tha purpyose of carrylsg ocut a uniforms and ¢osardinated
. ftute Defonszs Program as sst out {n sald .gt, or as proaulgated
¥ Yhe Goverzor under tha authority of tha sct,

Seetion ¥ of sald .ot authorizes any aunlcizallty
or political sudbdlvision to appolnt Looal FProperiy Jfficers,
ir required, to surve as custodisnas of sueh property. .4 here-
tofore stuted, tha Fedseral regulation requires inaal Sroperty
Officers %o bs appoiated dy tas Chief Ixecutlve OPfficer of ths
redpedtive osuntles designated to recelve gsuch loansd prozarty.
Atperantly, the gueation 18 relsed with refsrence to the county
Jalge »eing the Chisf Zxscutive Cfficer of the County, Te do
pot deem it necesszary Lo expressly pass upon this questlion aa
i et undsr ccnslderation authorizes the Goveraor to aspoint
the suuaty Judge of ¢ach texas ocounty ss County Tefenss Coor-
dinator for that part of the county not within the 1iaits of
faccrporated eltiss, also, as adbove atated, sald Cectlon 5 au-
thorlizes lLocul Defensge Coordinators to appolit or remove such
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auxillary personnel as aay be nscesssry for toe purjose of
oarryiag out a uniform and coordinated .Jt:te Defense Frogram
a3 g8t out in the .et or proaulgated by tha Covarnor under

the aathority of the .aot,

Ceauvrally apeaxing, Judges are Judicial Cfficers,
bat they are frequently suthorized to perform acts of an execu-
tive or aiaisterial echaracter; and thae Court may, if it will,
exercise an extra-judicial power conferred upon it dy the legis-
lature. In other words, in addition to julicial duties, a
Judge zay be authoriszed to perfora many aots of an executive
or ainisterial character., He may appoint sudordinate officers
when 80 authorized, officiate at marriages, adninister caths,
and affirmations and take acknowledzaments, affidavits and deposi-
tions. Judgead sre alsc ex-officio psace officers; and they may
at all times carry firearas, whether they are sngaged ia the
disoharge of official dutiss or not. (Clark v, Finley, 34 3.
W 343; Sections .lf and 18, Article 5 of the Tsrstliutton; Tex.
Jar., Vo Pe ; lex, Jur,, Vol, 34, p. 7o T the
cxse of CluTk v, Finley, supra, 1t was ststed by the Sujpreme
Court that!

. W% * % the county jJudge 1s not a judicial
officer only. %hen holding sessions of his Court,
his powersg are, as & rule aerely Jjudicial; dut, in
addition to his datiey as the Judge, there are vari-
ous sxecutive and ministerial functions confarred
upon him by the Conatitution aand laws,”

In view of tim foregoing suthorities, it is our
opinion that Houase Bill Ho. 642, supra, authorizes county
Judges who are appointed County Defense Coordimatsors under
said aet, to appoint local Property Officers,

Yours very truly
ATTOBNZY GeRiRAL CP Taias

By

Ardell #i1liams
Asglatant




